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EXPLANATORY MEMORANDUM IN RESPECT OF EU PROPOSAL 15627/12

Thank you for your letter to Mr Wheelhouse dated 15th January concerning the RACCE
Committee's consideration of EU proposals for amending Directive 2011/92/EU, known as
the 'Environmental Impact Assessment' or 'EIA' Directive. Whilst the Directive applies to a
variety of Scottish consenting regimes, the majority of EIA projects in Scotland are
undertaken through the Scottish planning system, and it falls to me to respond to the
concerns raised in your letter.

Time for consideration

As a result of the new powers of scrutiny presented to national parliaments by the Lisbon
Treaty, the Scottish Government undertook a new approach to handling Explanatory
Memorandums (EMs). We have found that the new processes since put in place by the
Scottish Government have resulted in an effective mechanism for communicating EMs to the
Scottish Parliament in a timely manner.

Unfortunately, in this isolated incident, the EM on a Proposal for a Directive of the European
Parliament and of the Council amending directive 2011/92/EU of the assessment of the
effects of certain public and private projects on the environment (EIA Directive) was not
received by the Scottish Government mailbox until the 6th of December 2012. The knock on
effect resulted in the delay in the communication of the EM to the Scottish Parliament as well
as a reduced window of opportunity for the Scottish Parliament to present its Reason
Opinion on the Directive. We regret that there was a delay in submission of the UK EM on
the EIA Directive to the Scottish Parliament, and will continue to work closely with the
Cabinet Office and the Scottish Parliament to ensure material is communicated in a timely
manner.
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Policy implications

Environmental Impact Assessment ('EIA') has a long and established history in Scotland,
which pre-dates the introduction of the European Directive. It is the Scottish Government's'
view that EIA has, over the years, developed into a widely recognised and accepted tool for
delivering enhanced environmental protection and improved transparency, within the
decision making process. The Scottish Government considers that overall there is good
awareness and understanding of EIA across the relevant decision making authorities,
statutory consultation bodies, EIA practitioners, and Environmental Groups in Scotland, and
we continue to support the on-going development of EIA practice through the provision of
guidance and advice, and through initiatives such as the recently established annual EIA
Forum for Planning Authorities, which is run by the Scottish Government in conjunction with
the statutory EIA Consultation Bodies (including SEPA, SNH and Historic Scotland).

At the same time, we recognise that EIA can be a highly technical and often complex
procedure for assessing the likely significant effects of certain plans and projects on the
environment. Whilst supportive of the Commission's intention to streamline the EIA process,
our initial view is that the proposals will not necessarily achieve this aim. This is because the
proposals themselves are likely to introduce additional procedural requirements to the
Directive, whilst at the same time reducing flexibility to adapt EIA procedure according to the
nature and scale of the project to be assessed. We are also concerned that some aspects of
the Commission's proposals which are intended to strengthen EIA quality could have
unintended consequences, and may not necessarily achieve this aim.

Scottish Government officials will be holding a series of seminars and meetings with EIA
stakeholders, including competent authorities, statutory consultation bodies (including SEPA
and SNH), industry representatives and relevant NGOs in late January / early February, and
we will use these seminars to consider the Commission's proposals in more detail.
However, our initial view of the proposed changes is that they are likely to place increased
burdens on both developers and consenting authorities, and that not all of the proposals will
necessarily achieve the Commission's objectives for improved EIA quality. For this reason
we share the UK Government's concern that the proposed changes may not achieve the
appropriate balance between protecting the environment and imposing new burdens on
developers, including farmers, and competent authorities, including planning authorities.

I confirm that officials will be discussing the specific concerns raised regarding increased
costs of the screening process with Scottish EIA stakeholders as part our engagement
process, and my officials continue to engage with UK counterparts on this and other detailed
aspects of the proposals.

In your letter you ask for an update on the UK Government's intention to seek clarification on
how the Commission's proposals are consistent with the conclusions of the October
European Council (on the importance of reducing overall regulatory burden at EU and
national levels ). I understand the Commission has since responded to clarify that their
Impact Assessment addressed both the direct and wider economic costs of the proposals
and have stated that specific focus was given to the impacts on small and medium sized
enterprises and competitiveness. They state that it was not possible to completely exempt
the micro-enterprises from the scope of the Directive. The UK Government is required to
prepare its own Impact Assessment of the proposals, preliminary work for which is currently
underway.
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With regard to those representations the Scottish Government has made to the European
Commission, as part of the Commission's consultation on the review of the EIA Directive, Mr
Swinney wrote in October 2010 urging the need to avoid changes likely to impose additional
burden, and cautioning the need to undertake a full legislative impact assessment for any
proposals to amend the Directive, in recognition that even minor changes could have a
potential legislative impact on the Scottish planning system and other relevant consent
regimes.

You also ask for details of measures which the Scottish Government is itself taking to reduce
existing burdens on developers and com"petent authorities. As part of EU Sustainable
Energy in June 2012, the Scottish Government hosted an event which outlined opportunities
to simplify project level EIA and to improve co-ordination between EIA and other European
Directives, without necessarily requiring changes to the Directive. Presentations from
Scottish Government officials were well received, and we continue to explore measures to
support the proportionate application of Environmental Assessment requirements. Specific
measures to support more efficient and effective EIA include the annual EIA forum for
planning authorities, and the recent Short Life Task Forces examining permitting of offshore
and onshore renewable energy, led by the Minister for Energy. The Scottish Government's
Planning and Architecture Division will also publish later this year a revised Planning Advice
Note (PAN) on EIA, to replace the current PAN:58.

Concerns in relation to subsidiarity and proportionality

Subject to our further discussions with EIA stakeholders, we are of the view that aspects of
the proposals raise concerns relating specifically to questions of proportionality. With
regards the specific changes that raise this concern, we consider that the draft changes are
such that they would introduce significant additional procedural requirements to this
Directive, without necessarily contributing to the Commission's overall objective of improved
EIA quality. The draft new proposals on scoping are one such area where we are concerned
the proposals could have unintended consequences by requiring scoping to be undertaken
too early in the process, at a time when the information needed to reach an informed opinion
may not necessarily be available.

DEREK MACKAY
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